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Slums from the perspective of general law

Hashim Mohammed Ahmed Al-Juhaishi
Law Department, Al- Hadba University College, Mosul-Irag.

Eman Thabet Younis Al-Taie
General Law, Mosul Courts, Mosul-Irag.

Abstractl]

Those who scrutinize consideration of the phenomenon of
indiscriminate construction (shanty houses) and encroachment on state-
owned lands find that it carries with it many problems that reflect
negatively on social interest, foremost among which is visual pollution,
distortion of urban planning, and a lack of services, not to mention that it
constitutes an environment fertile to the proliferation of factors that drive
criminal behaviors in relation to some of them, such as begging, immoral
crimes and the nucleus of criminal gang formation due to the need and
denial of the most basic human rights, at a time when the state has a duty
to combat that uncivilized phenomenon by the means of law intention on
the one hand, and working to contain it by eliminating its causes by
raising the economic level by improving individual income, providing
job opportunities« and resolving the housing crisis, especially in central
and southern Irag on the other hand, and dealing realistically with the
problem by resorting to the application of the theory of balancing
benefits and harms in the event that it is presented The administration’s
decision to remove before the court in compliance with the dictates of
the rules of national and international human rights.

Keywords: Random Construction, The legal Basis, Housing Crisis,
Crime.
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capabilities to enforce these rights, published in the World Wide
Web on the website, www.lasportal.org, date of visit
3/281/2020.

[26] Article (23) stipulates: First: Private property is safeguarded,
and the owner has the right to benefit from it, exploit it and
dispose of it within the limits of the law. Second: It is not
permissible to expropriate property except for purposes of
public benefit in exchange for fair compensation, and this shall
be regulated by law; Third: A- An Iragi has the right to own
property anywhere in lrag, and no one may possess immovable
assets, except as exempted by law, B- Owning property for the
purposes of demographic change is prohibited; Article (27)
stipulates: First: Public funds are sacrosanct, and protecting
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them is a duty of every citizen. Second: The provisions relating
to the preservation and management of state property, the
conditions for disposing of them, and the limits within which
none of these funds may be relinquished shall be regulated by
law Article (29): First: A— The family is the basis of society,
and the state preserves its entity and its religious, moral and
patriotic values, B— The state guarantees the protection of
motherhood, childhood and old age, takes care of children and
youth, and provides them with the appropriate conditions for the
development of their aptitudes and abilities. Article (30) of the
constitution first: The state guarantees for the individual and the
family — especially the child and woman — social and health
security, and the basic requirements for living a free and decent
life, and provides them with adequate income and adequate
housing. Second: The state guarantees social and health security
for Iraqgis in the event of old age, sickness, or disability Work,
homelessness, orphanhood, or unemployment, and it works to
protect them from ignorance, fear and poverty, and provides
them with housing and special approaches to qualify and take
care of them, and this shall be regulated by law; Article 33
states: First: Every individual has the right to live in safe
environmental conditions. Article (36) states that (practicing
sport is a right for everyone, and the state must encourage and
sponsor its activities, and provide for its requirements.

[27] Social protection includes protection against poverty and
hunger, protection against homelessness and orphanhood,
protection against ignorance and fear, and protection against
exploitation, D. Tharwat Muhammad Shalabi, Social
Development, Benha University, 1999, published on the global
information network at olc.bu.edu.eg, date of visit 3/1/2020;
Ismail Hassan Abdel-Bari: Dimensions of Development,
Department of Knowledge, Cairo, 1987, pp. 88-90.
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[28] Published on the information global network at iragld.hjc.iq,
visit date 3/13/2020.

[29] The term princely lands of the Iraqi legislature includes all
lands of the country except for lands owned or delegated to the
title deed; Khalil Ibrahim Al-Khaled and Mahdi Muhammad Al-
Uzri, History of Land Rulings in Irag, Dar Al-Rashid Publishing
House, 1980, p. 25.

[30] See Articles (7-35) of the Law on Sale of Emiri Lands of
1940, published on the World Wide Web for information on the
website http\\: www.moj.gov.iq, visit date 3/13/2020.

[31] See Resolution 548 of 1979 of the dissolved Revolutionary
Command Council published in Al-Wagqi’a Iraqiya No. 2711, p.
555, published on the World Wide Web for information on the
website www.alamiria.com, date of visit 3/7/2020.

[32] Article (1) stipulates that the municipality is a financial
authority according to Law No. 115 of 1970-2 that taxes, fees
and wages are collected in accordance with the provisions of the
laws, and thus it has financial competencies granted to it by law
The Court of Cassation considered in its ruling: “The building
built on Emirati land is an abuse that is considered by judgment
The movable property is not considered real estate by
appropriation in the sense that Article 63 intended by a civilian
because the property is the property that its owner places in a
property owned by him in order to monitor the service of this
property or its exploitation, such as household furniture in a
house or hotel or agricultural tools in agricultural lands, and it is
not like that building on the lands of others that become by
virtue of Moved), posted on the information web on the website
https://amanatbaghdad.gov.ig/amanarules/pict, visit date
3/1/2020.

[33] And based on the issuance of a law for the collection of a
similar remuneration for the princely lands disposed of for non-
agricultural purposes No. (114) for the year 1963 as it stipulated
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the cancellation of Article (21) of the Financial Instructions No.
(2) of 1941 and replaces it with Article (21) of the financial
instructions No. (7) Of 1967; As for the amended Penal Code
No. 111 of 1969, it provided criminal protection for funds from
physical assault, directly or through using them, and it is known
that private funds of individuals are also criminally protected
from assault or sabotage, but what distinguishes public funds is
that the law The punishment for assaulting it is tightened. As for
the most important forms of criminal protection for public
funds, it is the broadening of the criminalization of acts or
abstentions harmful to public funds. In addition to the crimes
stipulated in it, it has provided for criminal protection of public
funds, which are crimes of general danger such as fire,
drowning, and assault on means of communication. And the
safety of transportation and public transportation if it leads to
the disruption of a public facility or serious damage to funds,
sabotage them, demolition, damage or deliberate damage to
buildings or public property or intended for government
departments and interests, institutions or public facilities, or
legally recognized associations of public benefit, oil
installations, or other industrial establishments or Electricity and
water power stations, bridges, dams, or places prepared for
public meetings, for public visits, or any money of great
importance in The national economy and theft of public money
stipulated in Article (444/11) of the Penal Code. Crimes that fall
on public money are crimes that target the financial interests of
the state and include crimes of theft and embezzlement and that
it is necessary to find a way to protect public money from being
violated, theft, embezzlement, etc. Of crimes and the recovery
of public funds that were stolen and looted from the country.
[34] The memory of Abbas Ali Nasser Al-Daini, the excess in Iraqi
legislation and comparative over public funds, research
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published on the global information network at
http://almerja.net, visit date 3/14/2020.

[35] A publication on the global information network, on the
website http://almerja.net, on the date of the visit 3/7/2020;
Abdul Amir Al-Aqili and Dr. Dhari Khalil Mahmoud, The
Legal System for Public Prosecution in Iraqg and the Arab
Countries, House of Wisdom, Baghdad, 1999, p. 193.

[36] First: To authorize the Mayor of Baghdad, the governors, the
district administrators, and district directors to punish everyone
who caused the distortion of public squares. The mayor of
Baghdad, the governors, the caretakers, and sub-district
directors, each within his jurisdiction, shall be empowered to
Issue a decision to impose a fine not exceeding five hundred
thousand dinars on each of: 1- Causes distortion of squares or
public roads or harassment of traffic in them by overtaking them
or their sidewalks in any way. 2- Causing the destruction or
destruction of gardens or public parks, or the plantations or trees
located on either side or in the middle of public roads. 3-
Throwing construction debris, garbage, or vehicle and factory
waste in places other than those designated for them. 4- He
erected a building without a permit or otherwise, and that
building was prohibited by virtue of the laws, regulations and
instructions in force, 5- Washing vehicles in squares, public
roads, or on their sidewalks. 6- Throwing waste, scraps, or dirt
from vehicles while they are driving or parking on public roads.
7- Drained heavy and dirty water from shops or homes into
streets or side roads. 8- He set up a pump or bypassed the water
network prepared for drinking in any way, with the intention of
obtaining more water than it deserved, whether within the
boundaries of the municipalities or in the villages. Second: It is
permissible, in the cases mentioned from (1-4) of Paragraph
(First) of this decision, to order the temporary closure of the
shop that the violations and violations have caused for a period
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not exceeding (30) days. Third: In the cases mentioned in
Clauses (5) and (6) of Paragraph (First) above, it is permissible
to order the vehicle to be seized until the fine is paid. Fourth:
The violator sentenced under Clauses (7) and (8) of Paragraph
(First) of this decision is obligated to file the violation within
two days from the date of the ruling on him, otherwise the water
source is cut off from him and it is not returned to him until
after submitting a new application. Fifth: In all cases, the
offender or the offender is obligated to pay the costs of
removing the violation or repairing the sabotage and damage
and compensating for the damages resulting from that. Sixth: 1-
The Mayor of Baghdad and his agents and general managers of
the municipal departments of the Baghdad municipality shall be
empowered with the powers stipulated in the first paragraph of
this resolution. 2- The report of the director of the concerned
department in the Baghdad Municipality or the competent
municipal department or the competent employee in the
administrative unit, based on the daily violations record in
which the type of violation, its location and the time of its
occurrence, may be considered sufficient evidence for the
purpose of the punishment mentioned in this decision. Seventh:
The decision and the order issued in accordance with the
provisions This decision is irreversible. Eighth: When the
offender convicted under this decision refuses to pay the fine, it
shall be collected from him in accordance with the Government
Debt Collection Law No. 56 of 1977, Al-Waqi'i Al-Iragiya No.
3319, date of issue 6/8/1990, p. 370, Ethnic Legislation Base
http: //iragld.hjc .iq / LoadLawBook.aspx, visit date 3/16/2020.
[37] Revolutionary Command Council Decision (154) regarding
some actions as encroachment on real estate belonging to the
state and municipalities, lragi facts Issue No. (3886), date of
issue: 7/9/2001, p. 464, the rule of ethnic legislation
http://iragld.hjc.ig/LoadLawBook.aspx, date of visit 3/15/2020.
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[38] See Resolution (141) of 2002 of the dissolved Revolution
Command Council published in the Iraqi Journal of Facts Issue
(3943) on 8/12/2000, published on the global information
network on the site: iragld.hjc.iq Date of visit 3/13/2020; Abdul
Amir Al-Aqili and Dr. Dhari Khalil Mahmoud, The Legal
System for Public Prosecution in Iraq and the Arab Countries,
House of Wisdom, Baghdad, 1999, p. 193.

[39] Hamdi Salih Majeed Abbas Al-Jubouri, Penal Powers Entitled
to Non-Judges, PhD thesis submitted to the Council of the
College of Law, University of Baghdad, 1999, p. 32.

[40] Review Resolutions Numbers: 548 of 1979; 1328 of 1981, 44
of 1988; 46 of 1988; 177 of 1990; The latest of which is
Resolution 156 of 2001; Resolution No. (440) for the year 2008;
Resolution (157) of 2009; And uncles (4684) for the year 2009,
all of which are proven decisions in the base of Iraqi
legislations. Hamad Omar Hamad, The Discretionary Authority
and the Extent of Administrative Judicial Control over it, 1st
Edition, Nayef Academy for Security Sciences, 2003, Riyadh,
p. 178.

[41] Islamic law preceded the French administrative judge to this
theory as it approved the principle of balance between the
interest of the individual and the interest of society, as it set
very precise rules, including (bears the minimum harm in order
to pay the higher damage) and (the minimum harm is removed
by the lesser harm) and a rule (as the two contradictions are
taken into consideration the greatest of them. The origins of this
theory go back to the year 1991 in the judgment issued by the
French Council of State in the famous case known in the books
of administrative jurisprudence in the case of the new eastern
city. This date, which has become a major turning point in the
field of monitoring the discretionary authority of the
administration The facts of this case are summarized in that
((The local authorities of the French city of Lille decided to
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move the university from the city center to a new housing and
university complex, in order to eliminate traffic jams and the
accumulation of a large number of students, which
accommodate a large number of residents ranging from 20 to 25
thousand people, The cost of the project was estimated at one
billion French francs at the time, and all this required a new
urban planning procedure that required the expropriation of
(500) hectares of land, the expropriation and the removal of 250
houses, whether newly built or those bearing licenses. A
modern building, so an association was formed for the purpose
of defending the rights of the residents whose homes the
administration intends to expropriate, and to object to the
planning made by the administration and submitted an
amendment that includes not removing any house by moving
the road axis (20 meters). Although the administration refused
the amendment, it It made another amendment to the first
planning according to the association’s desire, to include the last
amendment submitted by the administration to be satisfied with
demolishing and removing (2) houses instead of 200 houses,
and accordingly the Minister of Housing and Planning issued a
decision on 4/3/1969 regarding the establishment of a
residential complex and another university, for details, see:
Ibrahim Abdel-Rahman’s nettle, the balance between the
benefits and the disadvantages in the acquisition Law No. 12 of
1981, a research published in the World Wide Web for
information, on the website www.isaj.net, date of visit
5/10/2019.

[42] Urban planning means a situation related to a new area for the
purpose of reconstructing it or raising its level, the meeting by
laying the scientific foundations for the implementation of
projects that are implemented in them and determining their
phases in line with the requirements of the times and the place
and the population who live in it. Saba Taha, Urban Planning,
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University of Mosul, First College of Engineering, Department
of Architecture Engineering, 2014, published in the World Wide
Web for information, on the website www.muhadharaty.com,
date of visit 5/10/2019.

[43] Taha Abdel Qader Hamad Abdel Hadi (2005), Trends in
Regional Planning and Urban Development, PhD thesis
submitted to the College of Graduate Studies in Urban and
Regional Planning, An-Najah University, Palestine, p. 200.

[44] Ali Younes Ismail, Administrative Judge between Legitimacy
and Convenience, 1st Edition, Dar Al Masalla, Lebanon, 2018,
p. 323; Abdullah Tolba, Judicial Supervision, on Administration
Work, 2nd Edition, The New Press, Damascus, 1980, p. 292.

[45] Mohamed Abdel Basset Lotfawi, an analytical study of the
content of the discretionary power of the administration and the
extent of its subjection to judicial oversight, a master's thesis
submitted to the Faculty of Law and Political Science, Abu
Bakr Belga.d University, Algeria, 2016, p.75.

[46] As in Article (2) of the 2005 Constitution, everyone has the
right to live in sound environmental conditions and that the state
guarantees the protection and preservation of the environment
and biological diversity. As for the legislations that provide for
environmental protection, such as the repealed Environmental
Protection and Improvement Law No. (2) of 1986, the repealed
Law of Protection and Improvement of the Environment for the
year No. (3) of the year 18, and the Law for the Protection and
Improvement of the Environment in the Kurdistan Region of
Iraq No. (8) for the year 2008, the latest of which is the Law
Environmental Protection and Improvement No. (2) for the year
2008.

[47] Suhad Rahman Shabar, the reality of biological diversity in
Irag and ways to protect it, Council for the Protection and
Improvement of the Environment, Baghdad, published in the
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global information network, on the website www.cbd.int, date
of visit 5/10/2019.

[48] As the Director General of Real Estate Registration issued a
statement that was published in Al-Sabah Newspaper No. (178)
on 01/29/2004 stating: (Given the importance of real estate
ownership as an important part of the state's wealth, the laws
and regulations stipulated that it should be preserved and
respected by not transgressing They must be exploited and
exploited without a basis from the law, and since the ownership
of the state and its departments of real estate represents a public
property that the law imposes to respect and preserve it, and
where it has been observed that some citizens encroach on the
lands belonging to the departments of the state, whether it is on
the municipalities, the Municipality of Baghdad, or other
existing or dissolved departments, as well as It was noted that
some authorities And the distribution of lands to citizens
without legal basis, which constitutes an explicit violation of the
provisions of the law and leads to the loss of state ownership.
We call on all citizens, individuals and private entities, to stop
immediately and work to lift the abuse and possession of real
estate belonging to the state departments and not to distribute
them from any party that was on the citizens and not to deal
with With these authorities, otherwise, legal measures will be
taken against the violator, and this act falls within the
description of usurping state property and defrauding the
citizen); The General Secretariat of the Council of Ministers
issued a statement regarding the approval of the
recommendations of the committee to address the problem of
abuse of state property and find a comprehensive solution to it,
which approved its forty-second regular session held on
1/10/2013.

[49] The following is the text of the recommendations Baghdad:
10/10/2013 The General Secretariat of the Council of Ministers
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issued A statement on the approval of the recommendations of
the Committee to address the problem of abuse of state property
and find a comprehensive solution to it, which was approved in
its forty-second regular session held on 01/10/2013 and the
following is the text of the recommendations: First: 1. The poor
occupants of real estate belonging to the state grant from the
poor plots of lands of (150) square meters Its location shall be
determined by the Ministry of Municipalities and Public Works.
[50] the Municipality of Baghdad or the Ministry of Finance after
fulfilling the following conditions: A- The aforementioned
submit a request to grant a plot of land to the municipality
department in which the property is located within a period not
exceeding (90) days from the date of issuing this decision, b -
Not owning another property in his own name or in the name of
one of his family members according to the decision of the
Revolutionary Command Council (the dissolved) number (120)
for the year 1982, c- That the real estate works took place before
4/25/2013, d- He submits a fundamental commitment to vacate
the property And the lack of Exceeding any property in the
future, otherwise he bears all legal consequences, including the
assignment of the plot of land granted to him in accordance with
this decision. 2. The occupant does not benefit from what was
mentioned in the first time, except for one time only, and after
evacuating the property in excess. Second: Evacuating the
housing units belonging to the ministries and other entities from
their occupants in a non-fundamental way, and the owners have
the right to conclude lease contracts with the occupants (for
housing units) of employees and non-employees in accordance
with the laws in force with the payment of the same wage for
the period of work before the conclusion of the contract
according to the law. Third: The formation of a committee
headed by a representative from the Ministry of Finance and the
membership of representatives from the Ministry of Justice, the




Ministry of Municipalities and Public Works and the Baghdad
Municipality whose job grades are not less than a general
manager and is responsible for registering the real estate located
in the Fadak complex or Al-Rahma complex or any other
organized complex for an appropriate price according to the
cases and submitting the evaluation records To the General
Secretariat of the Council of Ministers to obtain the
fundamental approvals.” Fourth: To the Ministry of
Municipalities and Public Works and the Baghdad Municipality,
submit a proposal to the General Secretariat of the Council of
Ministers to transfer plots of lands from an agricultural or
service type to residential after the following conditions are met
for the purpose of presenting them to the Council of Ministers:
a. The plots are built in the form of an organized residential
complex, b. The construction date will be before 10/1/2013.
Fifth: To instruct the Supreme Judicial Council for the purpose
of directing the courts to expedite the settlement of the cases
brought before them in the service of the public interest. Sixth:
Lifting the excess on all lands allocated for investment and
development projects, distinguished sites, archaeological and
tourist sites, including the plot of land numbered (535/
Attifiyeh). Seventh: Emphasizing the implementation of
Cabinet Resolution No. 21 of 2010 by the competent authorities
and within a period of (30) days from the date of issuance of
this decision. Eighth: Assigning the Department of Citizens
Affairs and Public Relations in the General Secretariat of the
Council of Ministers to conduct a media campaign about the
negative effects of the phenomenon of abuse on state real estate
and the legal consequences and negative effects resulting from
it. Ninth: In the event that the occupants do not abide by the
aforementioned, all real estate belonging to the state shall be
evacuated in accordance with the decision of the (dissolved)
Revolutionary Command Council No. (154) of 2001), published
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on the global information network on
http://www.cabinet.iq, date Visiting 3/15/2020.

the website



